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APPELLANT’S STATEMENT OF QUESTIONS 

PRESENTED 

In the opinion of the appellant the questions presented 
are: 

1. Whether Congress may delegate to the Board of 
Pharmacy of the District of Columbia the legislative 
function of determining under what circumstances that 
agency may refuse to renew the license of a pharmacist. 

2. Whether the Board of Pharmacy deprived Appel¬ 
lant of due process of law by considering charges other 
than the one specified as the reason for refusing to renew 
his license. 

3. Whether the Board of Pharmacy deprived Appel¬ 
lant of due process of law by refusing to give him an 
opportunity to meet the new charges advanced against 
him for the first time after the conclusion of the hearing 
granted Appellant by that Board. 

4. Whether the evidence introduced by the Board of 
Pharmacy which consisted only of a Police Department 
memorandum was of such probative force as to sustain 
its charges against Appellant. 
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Isadore J. Hendelberg, Appellant 

v. 

Morris G. Goldstein 
F. Royce Franzoni 
John E. Street 
John E. Donaldson and 
Harold C. Kinner 

Board of Pharmacy of the District of Columbia 

Appellees 


Appeal from Order of the Board of Pharmacy 
for the District of Columbia 


BRIEF FOR APPELLANT 

j 

JURISDICTIONAL STATEMENT 

The jurisdiction of this court to entertain this appeal 
is found in the Act of May 7, 1906, 34 Stat. 177, Ch. 2084 
as amended by the Act of March 4, 1927, 44 Stat. 1413 
(Title 2, Chapter 6, D. C. Code, 1951 Edition). 

STATEMENT OF THE CASE 

i 

Appellant, Isadore James Hendelberg, has been a li¬ 
censed Pharmacist since 1933. He established his present 
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drugstore operating as the Star Pharmacy at 1027 17th 
Street N. W., in August, 1947 (App. 9). Prior to that 
time he operated other places of business within the 
District of Columbia. He was registered and licensed as 
a pharmacist in the District of Columbia by reciprocity 
on April 2, 1935 from the State of Maryland and was 
issued license No. 567, Series B. (App. 10). 

The District of Columbia Code required this license to 
be renewed everv three years. 

Appellant made application to the Board of Pharmacy 
of the District of Columbia on November 28, 1952 for a 
renewal of his pharmacist’s license. The Board of Phar¬ 
macy by letter dated December 31, 1952 advised Appel¬ 
lant that his application for renewal of his license had 
been denied (App. 2). This letter advised Appellant that 
the reason for the refusal by the Board to renew said 
license was his conviction on December 9, 1952 in connec¬ 
tion with the illegal sale of certain drugs. 

Pursuant to Section 606, Title 2 of the District of 
Columbia Code, Appellant by letter dated January 8, 1953 
requested a hearing before the Board of Pharmacy of 
the District of Columbia. The Board of Pharmacy 
granted Appellant a hearing on January 28, 1953. 

At the hearing held on January 28, 1953 the Board of 

Pharmacy introduced into evidence a police department 

memorandum involving the police record of Appellant. 

This police department memorandum was read into the 

record bv the Secretary of the Board of Pharmacy and 
• •> • 

is set forth in complete detail in the Appendix at pages 
11 to 13 inclusive. 

This memorandum contained a list of six misdemeanors 
of which the Appellant was convicted from August 18, 
1942 up to and including the single current conviction 
of December 9, 1952. The last such conviction prior to 
1952 was on March 11, 1947. 
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No formal specification of charges was served upon 
Appellant. At no time (other than the Board’s letter of 
December 31, 1952) was Appellant advised as to any 
grounds or reason for the Board’s refusal to renew his 
license. At no time was Appellant advised that the 
Board intended to change its reason for refusing to renew 
his license, except by its letter of February 21, 1953 
(App. 4) which was written after the hearing. 

Appellant testified that for several months preceding 
his current violation he had been under a severe emo¬ 
tional strain and under the care of physician; (App: 19) 
that he was a graduate of the University of Maryland 
and practiced in Maryland for about one year before he 
came to Washington. ! 

STATEMENT OF POINTS ON APPEAL 

1. Section (506, Title 2, District of Columbia Code is 

unconstitutional since it attempts, to delegate legislative 
functions to the Board of Pharmacy of the District of 
Columbia. I 

2. The proceedings before the Board of Pharmacy de¬ 
prived Appellant of due process of law. 

3. The Board of Pharmacy erred in considering charges 
other than the one advanced as the basis for refusing to 
renew Appellant’s license. 

4. The evidence introduced by the Board was insuffi¬ 
cient to establish that Appellant was a person of immoral 
character. 

5. The Board of Pharmacy failed to establish its 
charges with probative evidence. 

6. The Board of Pharmacy erred in refusing to permit 
Appellant to meet the new charges concerning Appellant’s 
moral character advanced by it for the first time after 
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the conclusion of the hearing and as contained in its letter 
of February 21, 1953. 

SUMMARY OF ARGUMENT 

1. The statutory provision applicable to the present 
case is unconstitutional since it attempts to delegate leg¬ 
islative power to the Board of Pharmacy of the District 
of Columbia. This statutory provision fails to provide 
any standard or policy to guide the Board in determining 
the basis for refusing to renew the license of a registered 
pharmacist. 

2. The proceedings before the Board of Pharmacy 
constituted a denial of due process of law since the Board 
failed to confine its decision to the single charge made 
against Appellant and failed to permit Appellant to meet 
the new charges which were advanced for the first time 
by the Board after the conclusion of the hearing and as 
contained in its letter of February 21, 1953. 

3. The evidence introduced bv the Board of Pharmacv 

* • 

was not probative evidence and wholly failed to sustain 
or justify the decision reached by the Board as to the 
immoral character of the Appellant. 

ARGUMENT 

I 

The Statutory Provision Applicable to the Present Case 
is Unconstitutional Since it Attempts to Delegate 
Legislative Power to the Board of Pharmacy of the 
District of Columbia. This Statutory Provision Fails 
to Provide Any Standard or Policy to Guide the 
Board in Determining the Basis for Refusing to 
Renew the License of a Registered Pharmacist. 

The Statute involved in this proceedings is Section 
606, Title 2 of the District of Columbia Code: 
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“In the month of November of each year every 
licensed pharmacist and every licensed dealer in poi¬ 
sons for use in the arts, or as insecticides, whose li¬ 
cense or permit has been issued not less than three 
years prior to the first day of such month, shall apply 
to the Board of Pharmacy for the renewal of such 
license or permit. And said Board is hereby author¬ 
ized, upon the payment of such fees as are hereinafter 
provided, to renew such license or permit in the month 
of November for a period of three years from the 31st 
day of October immediately preceding the date there¬ 
of. And every license or permit not renewed within 
the month of November as aforesaid shall be void 
and of no effect unless and until renewed. Any li¬ 
cense, permit, or renewal obtained through fraud or 
by any false or fraudulent representation shall be 
void and of no effect. No person shall make! any 
false or fraudulent representation for the purpose of 
procuring a license, permit, or renewal thereof either 
for himself or for another.” 

“In the event the Board shall fail or refuse to re¬ 
new any license or permit within the month of No¬ 
vember, for which application has been made, it shall 
make written record of the reasons for such nonre¬ 
newal. Upon request of the person seeking renewal 
of his license or permit, the Board shall grant a hear¬ 
ing, and the applicant shall have the right to be rep¬ 
resented by counsel, introduce evidence, and examine 
and cross-examine witnesses. The secretary of the 
Board is hereby empowered to administer oaths.” 

Section 605, Title 2 of the District of Columbia Code 
is not directly involved in this proceeding but is referred 
to in this Brief. That Section states as follows: 

“Section 2-605 (20:196). Revocation of License— 
Grounds—Procedure.” 

“The license of any person to practice pharmacy 
in the District of Columbia may be revoked if such 
person be found to have obtained such license by 
fraud; or to be addicted to the use of any narcotic 
or stimulant, or to be suffering from physical or 
mental disease, in such manner and to such an extent 
as to render it expedient that in the interests of the 
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public his license be canceled; or to be of an im¬ 
moral character; or if such person be convicted in any 
court of competent jurisdiction of any offense involv¬ 
ing moral turpitude. It shall be the duty of the major 
and superintendent of police of said District to in¬ 
vestigate any case in which it is discovered by him, 
or made to appear to his satisfaction, that any license 
issued under the provision of this chapter is revocable 
and to report the result of such investigation to the 
Board of Pharmacy, which board shall after full hear¬ 
ing, if in their judgment the facts warrant it, revoke 
such license.” 

It is axiomatic in constitutional law that Congress can¬ 
not delegate its law making powder. Any attempt to dele¬ 
gate legislative power to a regulatory Board ■without pro¬ 
viding a proper standard or policy within the statute is 
unconstitutional. Congress must itself either pass the 
statute complete, or pass the statute in its essentials, leav¬ 
ing to an agent powder to fill in the details, or Congress 
must declare some policy or standard. See La Forest vs. 
Board of Commissioners , 67 Appeals D. C. 396, 92 F. (2) 
547. 

In the present case we find a complete lack of any 
standard in Section 606. That Section authorizes the 
Board to refuse the renewal of licenses. It fails, how¬ 
ever, to set up any standard or policy under which the 
Board may proceed to refuse the renewal of a license. 
The Board of Pharmacy is permitted to invoke its own 
standards and declare its own policy in the granting or 
refusing to grant the renewal of a license. 

It will be noted that Section 605, Title 2 of the District 
of Columbia Code which deals solely with the revocation 
of licenses contains a standard to guide the Board in its 
actions on revocations. There is no direction in Section 
606 compelling the Board to use the same standard as 
contained in Section 605. The Board of Pharmacy is 
permitted to speculate as to what standard or policy, if 
any. it shall follow in carrying out the provisions of Sec - 
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tion 606. The confusion, caused by this failure to pass a 
complete statute, is manifested in the present case. The 
Board of Pharmacy specified in its original Order refus¬ 
ing to renew Appellant’s license that such refusal was 
based upon the conviction of a crime. In its final order, 
after the hearing, the Board elected to base its refusal on 
the grounds of immoral character. 

In the case of Schireson vs. Walsh, 354 Ill. 40, T87N.E. 
921, decided on October 21, 1933 the Court stated as 
follows: 

“That portion of Section 60-c which attempts to 
confer upon the department the authority to deter¬ 
mine what constitutes a prima facie case against a 
registrant, without laying down any code of ethics, 
rules or regulations, violation of which shall be legal 
cause for the revocation or suspension of the license 
of a physician, is an unwarranted delegation of leg¬ 
islative authority. The Department of Registration 
and Education is not a court. It has no judicial 
powers. It is merely an agency of the legislative 
department of the State. The attempted unconstitu¬ 
tional delegation to it of the power to determine, in- 
the first instance, what constitutes a prima facie case 
against a physician, without any legislative enactment 
setting forth facts constituting a cause for the revoca¬ 
tion or suspension of the license of a licensee under 
that department, gives it no jurisdiction or authority 
to determine what complaint, together with evidence, 
documentary or otherwise, constitutes a prima facie 
case.” 

This question was considered exhaustively by this Court 
in the case of Franklin Township in Somerset Comity, 
New Jersey et al vs. Tngwell etc., 66 Appeals D. C. 42, 
85 Fed (2nd) 208 and by the United States Supreme 
Court in the case of Panama Refining Company vs. Ryan , 
293 U. S. 38S, 414, 55 S. Ct. 241, 79 L. Ed. 446. 

The most that can be said is that Congress in providing 
a standard for revoking licenses in Section 605 intended 
that the Board of Pharmacy should use the same standard 


in refusing to renew licenses under Section 606. This, 
however, is an implication by argument only and there is 
nothing in Section 606 which indicates that such was the 
intention of Congress or that the Board of Pharmacy is 
compelled or obligated to follow such a rule or standard. 
In any event in the absence of such a direction in Section 
606 it can only be argued that the Board of Pharmacy 
was permitted to set up their own standards in refusing 
to renew licenses as was done in the present case. As 
was aptly stated by the United States Supreme Court in 
the case of Schechter Poultry Corporation vs. United 
States, 295 U. S. 495, 79 L. Ed. 1570. “This is delega¬ 
tion running riot.” 

The statute must establish a sufficient standard and 
policy for the guidance of the Board. There must not be 
any room to permit the Board to use a discretion which is 
purely arbitrary and which gives the Board the power to 
determine what the standard should be in a particular 
case. 

Tn determining whether the statute is incomplete and 
results in a delegation of legislative power, the test is 
whether the applicable provision is sufficiently definite to 
enable one reading it to know his rights and obligations. 

n 

The Proceedings Before the Board of Pharmacy Consti¬ 
tuted a Denial of Due Process of Law Since the Board 
Failed to Confine Its Decision to the Single Charge 
Made Against Appellant and Failed to Permit Appel¬ 
lant to Meet the New Charges Which Were Advanced 
for the First Time by the Board After the Conclusion 
of the Hearing and as Contained in Its Letter of 
February 21, 1953. 

We next contend that the action of the Board of Phar¬ 
macy in this particular case constituted a denial of due 
process of law to the Appellant. We have shown by the 
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record, and is undisputed, that the letter addressed to the 
Appellant under date of December 31, 1952 (App. 2) 
specifically advised him that the reason for refusing to 
renew his license was his conviction of a misdemeanor. 
This was the only notice of a charge against the Appellant 
by the Board of Pharmacy. It developed at the hearing 
that the Board of Pharmacy in an attempt apparently to 
justify its action introduced into evidence a police depart¬ 
ment memorandum containing a list of convictions of six 
misdemeanors over the period from August 1942 to De¬ 
cember 1952. It is obvious from the letter written by 
the Board on February 21, 1953 (App. 4) that the pur¬ 
pose of introducing this police department memorandum 
was to levy a series of new charges against Appellant. 
At the time this police department memorandum was in¬ 
troduced there was nothing to indicate that it was the 
intention of the Board of Pharmacy to change its charges 
against Appellant. The first indication that the Board 
intended to change its charges was disclosed in its letter 
of February 21, 1953. 

The burden of proving the immoral character of Ap¬ 
pellant was upon the Board of Pharmacy. To attempt to 
prove such a serious charge by the introduction of a 
written document consisting of a prepared statement of 
the police department was the rankest kind of hearsay 
and can hardly be said to be in conformity with proper 
practice and proper procedure. The Appellant had been 
advised that the basis of the proceeding against him and 
the refusal to issue his renewal was his conviction of a 
misdemeanor on December 9, 1952. This single convic¬ 
tion was insufficient to establish a basis for holding Ap¬ 
pellant a person of immoral character. 

The effect of changing the charges against Appellant 
during the course of the hearing and then refusing Ap¬ 
pellant an opportunity to meet these charges constitutes 
a denial of due process of law (App. 6). It will be noted 
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that the Appellant requested a re-hearing on these new 
charges as soon as the Board’s action first became ap¬ 
parent in its letter of February 21, 1953. 

A similar situation arose in this jurisdiction in a dis¬ 
barment proceeding. Thus in the case of Garfield vs. 
U. S. ex rel. Harvey Spalding, 32 App. D. C. 153 the 
Court stated: 

“In this case the charge was limited to a particular 
act; namely the purchase of warrants at an inade¬ 
quate price; and was specifically denied. Due proc¬ 
ess of law in such cases requires specific charges, due 
notice of the same, an opportunity to make specific 
answers to them, an opportunity to cross-examine 
the witnesses in support of them, and an opportunity 
for argument upon the law and facts. * * 

“In considering other charges than those which the 
relators were called upon to answer, and founding 
his order of disbarment thereon, the Secretary acted 
in excess of his jurisdiction in the premises.” 

And in the case of Dorsey vs. Kingstond, 84 U. S. Ap¬ 
peals D. C. 264, 173 F (2) 405, this Court concluded that 
the appellant was disbarred without substantial probative 
evidence on any of the several points in which he was 
found guilty and without any evidence at all on some of 
those points. This Court concluded that to disbar an 
attorney based upon actions which were 18 years old not 
only constituted a denial of due process but amounted to 
a classic exemplification of a citizen being deprived of a 
valuable right (as well as honor and a means of liveli¬ 
hood) without due process of law or without process of 
law of any kind except bureaucratic “lynch law.” 
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III 

The Evidence Introduced by the Board of Pharmacy Was 
Not Probative Evidence and Wholly Failed to Sus¬ 
tain or Justify the Decision Reached by the Board 
as to the Immoral Character of the Appellant. 

The burden of proving its charges was upon the Board 
of Pharmacy. It was clearly error for the Board to take 
the position that the burden of showing cause why his 
license should not be revoked was upon the Appellant 
(App. 14). The only evidence offered by the Board to 
sustain its charges was the police department memoran¬ 
dum. This was obviously the rankest type of hearsay. 
We contend that this type of evidence is insufficient to 
sustain this burden of proof. Charges of this nature 
should be supported by a preponderance of satisfactory 
evidence. This means legally sufficient evidence to jus¬ 
tify a citizen being deprived of his honor and means of 
livelihood. 

This Court had occasion to express its views in & simi¬ 
lar type of case involving a disbarment proceeding. Thus 
in the case of In re Adriacms, 28 App. D. C. 515 this 
Court said on Page 522: 

“The disbarment of an attorney is a serious pun¬ 
ishment. The right to exercise his profession should 
not be lightly taken from an attorney. When the 
Court determines to disbar an unworthy member of 
an honorable profession it ought to require the clear¬ 
est legal proof.” 

And so in the present case we urge that there was a 
complete absence of any legal proof to show that Appel¬ 
lant was a person of immoral character. 
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CONCLUSION 

In concluding we state that we can find no precedent 
for this type of proceeding; that the absence of a stand¬ 
ard in Section 606 resulted in a state of confusion in the 
procedure adopted by the Board. This resulted in a gross 
miscarriage of justice. 

Respectfully submitted 

I. Ibwin Bolotin 

M. Taft Woodbuff 
1025 Connecticut Ave. N. W. 
Washington, D. C. 

Attorneys for Appellant. 
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December 31, 1952 


Mr. Isadore J. Hendelberg 
Star Pharmacy 
1027 17th Street, N. W. 
Washington, D. C. 

Dear Mr. Hendelberg: 


Your application for renewal of license No. 567-B, is 
denied and your check in the amount of $3.00 tendered 
in payment of said renewal is returned herewith. 

In view of your recent conviction, (December 9, 1952) 
in connection with illegal sale of certain drugs, the Board 
of Pharmacy has ruled that you are no longer entitled 
to licensure as a pharmacist. 

As of this date your licensure to practise pharmacy in 
the District of Columbia is void. 

By order of the Board of Pharmacy. 


HCK:eb 


Very truly yours, 

Harold C. Kinner, Secretary 
Board of Pharmacy of 
The District of Columbia 


January 8, 1953 

Harold C. Kinner, Secretary 
Board of Pharmacy of 
The District of Columbia 
301 Kennedy Street, N. W. 

Washington, D. C. 

Dear Sir: 

Mr. Isadore J. Hendelberg has referred to me your 
letter of December 31, 1952, wherein you advised him 
that his application for renewal of license No. 567-B has 
been denied. 
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I note from your letter that the refusal to renew said 
license is based upon the recent conviction of Mr. Hendel- 
berg in connection with the illegal sale of certain drugs. 

In accordance with Title 2, Section 606 of the District 
of Columbia Code, please consider this letter a formal 
request for a hearing upon said application for renewal. 


IIB/bh 


Very truly yours, 

I. Irwin Bolotin 

(signed by I. Irwin Bolotin) 


Mr. I. Irwin Bolotin 
Attorney at Law, 

Stoneleigh Court 

1025 Connecticut Avenue, N. W. 

Washington, D. C. 

Dear Mr. Bolotin: 


January 17, 1953 


In compliance with your request of January 8, 1953, 
a hearing before the Board of Pharmacy of the District 
of Columbia is granted for Wednesday, January 28, 1953, 
at 10:00 A. M. in Room 4138, Municipal Center located at 
Third and C Streets, N. W., Washington, D. C. ; 


HCK :eb 


Very truly yours, 

; 

Harold C. Kinner, Secretary 
Board of Pharmacy of 
The District of Columbia 


February 21, 1953 

Mr. Isadore J. Ilendelberg 
1027 Seventeenth Street, N. W. 

Washington, D. C. 

Jn re: Isadore James Hendelberg 
dba 

Star Pharmacy 

Dear Sir: 

I am directed to inform you that the Board of Pharmacy 
has carefully considered the testimony adduced at the 
hearing of the above-entitled matter on January 28, 1953, 
and has found: 

1. That you were on December 9, 1952, convicted on 
a plea of guilty of violation of the Federal Food 
and Drug Act, to-wit, selling a dangerous drug with¬ 
out a doctor’s prescription; 

2. That you were on March 3, 1947, convicted of an 
assault upon a certain female; 

3. That you were on April 22, 1946, convitced on a 
plea of nole contendere for violation of the Federal 
Food and Drug Act; 

4. That you were on January 4, 1944, convicted of fail¬ 
ing to register the sale of poison as required by 
law; and 

5. That you have been guilty of other conduct contrary 
to the ethics of the profession of pharmacy. 

The Board is of the opinion that your course of con¬ 
duct has been such as to establish that you are a person 
of an immoral character, contrary to the provisions of 
the District of Columbia Pharmacy Act, Section 2-605, 
D. C. Code, 1951 Edition. The Board, therefore, concluded 


that your license should not be renewed and has directed 
me to advise you accordingly. 


HCK :eb 


Very truly yours, 

Harold C. Kinner, Secretary 
Board of Pharmacy of 
The District of Columbia 


March 2, 1953 

Mr. Harold C. Kinner, Secretary 
Board of Pharmacy of District of Columbia 
301 Kennedy Street, N. W. 

Washington 11, D. C. 


Dear Mr. Kinner: 

This will acknowledge receipt of copy of the decision 
of the Board of Pharmacy in the matter of Isadore James 
Hendelberg, dba, Star Pharmacy. 

Upon a further review of the transcript of the record 
and study of the case, it is respectfully requested that a 
re-hearing before the Board of Pharmacy be granted in 
this matter on the following grounds: ; 

1. That the applicant herein be afforded an opportunity 
to present witnesses in his behalf to attest his good 
moral character and behavior. 


2. That there are sufficiently extenuating circumstances 
which call for the exercise of leniency and which 
when fully disclosed will amply justify a redetermi¬ 
nation of the penalty imposed in this case. 

While it is felt that there may have been some acts 
which would constitute grounds for imposition of a penalty 
upon this applicant, the final action of the Board of 
Pharmacy was stronger than warranted and for this rea- 
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son it is earnestly requested that a re-hearing be per¬ 
mitted for the consideration of additional evidence. 


MTW/bh 


Respectfully yours, 

M. Taft Woodruff 

(Signed by M. Taft Woodruff) 


March 6, 1953 

Mr. M. Taft Woodruff 

1025 Connecticut Avenue, N. W. 

Washington, D. C. 

Dear Mr. Woodruff: 

This will serve to acknowledge your letters of March 
2 and 3, 1953, regarding a request for a re-hearing be¬ 
fore this Board in the case of Mr. I. James Hendelberg. 

The Board has considered this request and finds no 
reason for further hearings in this matter, therefore vour 
request is denied. 

Very truly yours, 

HCK :eb 
cc: H. Pair 

Harold C. Kinner, Secretary 
Board of Pharmacy of 
The District of Columbia 


EXHIBIT “D” 


BOARD OF PHARMACY OF 
THE DISTRICT OF COLUMBIA 

ISADORE J. HENDELBERG, Petitioner 
-vs- 

Morris G. Goldstein, 

F. Royce Franzoni, 

John E. Street, 

John E. Donaldson, and 
Harold C. Kinner, 

Board of Pharmacy of the District of Columbia, 

Respondents 

Statement of Exceptions ; 

I 

The Petitioner by his attorneys, I. Irwin Bolotin and 
M. Taft Woodruff, takes the following exceptions to the 
Ruling of the Board of Pharmacy of the District of Co¬ 
lumbia : 

1. The Board of Pharmacy erred in Ruling that the 
course of conduct of the Respondent has been such as to 
establish that he is a person of an immoral character, as 
delineated by the provisions of the District of Columbia 
Pharmacy Act, Title 2, Section 605, D. C. Code, 1951 
Edition. 

2. The Board of Pharmacy erred as a matter of law 

in basing its decision solely upon a written police report 
concerning alleged minor misdemeanors committed by 
Respondent more than 5 years ago. ; 

3. The evidence before the Board of Pharmacy was in¬ 
sufficient as a matter of law to sustain a finding that the 
course of conduct of Respondent was such as to establish 
that he is a person of immoral character. 



4. The ruling of the Board of Pharmacy was arbitrary, 
capricious, and an abuse of discretion and without due 
regard to the applicable laws in the premises. 

5. That the Board of Pharmacy deprived the Re¬ 
spondent of a valuable right without due process of law. 

6. The Board of Pharmacy erred as a matter of law 
in making its finding and decision without any probative 
evidence. 

7. The Board of Pharmacy erred in making its finding 
on the issue of the Respondents “moral character” after 
advising Respondent that the refusal to re-issue his li¬ 
cense was based on the issue of a current conviction for a 
misdemeanor. 

S. The Board of Pharmacy erred in refusing to allow 
Petitioner a rehearing and to produce additional evidence 
on the new issue raised by it concerning the moral char¬ 
acter of Respondent. 

I. Irwin Bolotin 
M. Taft Woodruff 
Attorneys for Respondent 
1025 Connecticut Avenue, N. W. 
Washington, D. C. 

Transcript of Hearing 

# • * * 

2 MR. GOLDSTEIN: Come to order please, 

gentlemen. At the moment, one of the members of 
the Board is absent, Mr. John E. Donaldson, who is out 
of town. I understand that he will not be present this 
morning. 

I will call the names of the other members for the rec¬ 
ord: F. Royce Franzoni, Vice-President of the Board; 
Mr. Harold C. Kinner, Secretary; Morris G. Goldstein, 
Chairman; and John E. Street, Member of the Board. 

The first step will be the swearing in of the defendant. 


3 


I. James Rendelberg, 


a witness of lawful age, was duly sworn and, being ex¬ 
amined testified as follows: 

Direct Examination 


Q And you have operated the Star Pharmacy? A 
Yes. 

Q What is it? A A partnership. 

Q Where is it located? A 1027 17th Street, North¬ 
west. 


Q Did you operate any other store? A Econ- 
4 omy Drug, that was a Southeast pharmacy. It was 
at 8th and Eye. 

MR. GOLDSTEIN: When did you own that Southeast 
pharmacy, how long ago? 

THE WITNESS: Six years ago. That would be 1944 
to 1946, in there. 

BY MR. GOLDSTEIN: 

Q What year did you operate the Economy Pharmacy? 
A That would be from 1940 to 1944, four years. 

Q When did you establish the present drug store that 
you own right now, Star Pharmacy? A Six years ago. 

Q Do you remember the date? A August of 1947. 


• • # # 

Q How long have you been registered as a pharmacist? 
How long have you been practicing pharmacy? A Since 
1933. 

Q What school did you come from? A University 
of Maryland. 

Q You practiced in Maryland before you came here? 
A About a year before I came to Washington. 
Not quite a year. 


5 
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BY MR. KINNER: 

Q You were registered here by reciprocity on April 
2, 1935 from the State of Maryland? A That is right. 

Q License No. 567, Series B? A Yes. 

Q The immediate reason for these proceedings are 
based on the conviction in the United States Court for the 
District of Columbia, and I will read the charge and the 
conviction. 

I would like to read the copy of the memorandum trans¬ 
mitted to me by the Chief of Police, Captain John B. Lay- 
ton, commanding Narcotics Squad. 

The subject is: Arrest and conviction of James Isadore 
Hendelberg, white, 1311 Underwood Street, Northwest, 
pharmacist at the Star Pharmacy, 1027 17th Street, North¬ 
west. 

“On September 27, 1952, Private E. Gene Bliss, em¬ 
ployed in an undercover capacity, went to the Star Phar¬ 
macy. After a short conversation with the pharmacist, 
James Isadore Hendelberg, he sold her six tablets which 
he said were more potent than ‘Bennies’, and instructed 
her not to take them oftener than one in four hours. He 
also sold her three benzedrine sulphate tablets. Labora¬ 
tory analysis revealed the first tablets to be dexe- 
6 drine sulphate. 

“On October S, 1952, Private Bliss returned to 
the Star Pharmacy. After a short conversation, she 
again purchased from James Hendelberg eleven benze¬ 
drine sulphate and six dexedrine sulphate tablets. On 
neither of these occasions did the pharmacist ask for nor 
was he offered a prescription for the barbiturates. How¬ 
ever, on this second occasion he did offer to call a doctor 
friend to see if he could get some demerol for Miss Bliss. 

“On November 17, 1952, the defendant was arrested on 
a warrant charging violation of the Pharmacy Act. In 
court the charge was changed to violation of the Federal 
Food and Drug Act, Title 21, Section 353 (a)—selling 
dangerous drugs without a doctor’s prescription. On 
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December 9, 1952, the defendant pleaded to guilty to 
one count of this charge before Judge Andrew Howard 
in the United States Branch of Municipal Court, and was 
fined $1,000 or 60 days. 

(Signed) 

Captain John B. Layton 
Commanding Narcotics Squad” 

MR. GOLDSTEIN: That is the first charge that we 
have against Mr. Hendelberg. We will also bring 

7 to your attention some other charges. 

MR. KINNER: The other charges pertinent to 
this action, subject to my request, are as follows: 

“Subject: Request of Dr. Harold C. Kinner for infor¬ 
mation concerning the record of violations on Isadore J. 
Hendelberg, proprietor of the Star Pharmacy, 1027 17th 
Street, N. W. ; 

“This individual is identified in police department 
records as James Hendelberg, and James Isadore Hendel¬ 
berg, male, white, police department identification number 
106-388. A copy of his record of arrests as shown in the 
files of this department is attached. 

“On August 18, 1942, the subject was arrested bv Of¬ 
ficer Ted Howell, Number 13 Precinct, on a warrant sworn 
to by Inspector Dan Driskell, Food Inspection Service, 
Health Department, charging him with violation of Health 
Regulations. He forfeited $25 collateral on this charge. 

“On February 9, 1943, subject was arrested by Officer 
U. J. Banks, Number 13 Precinct, on a warrant sworn 
to by Inspector J. Easton, Food Inspection Service, Health 
Department, charging him with violation of Health Regu¬ 
lations. 

“On February 11, 1944, Hendelberg was arrested 

8 on a warrant sworn to by Inspector John D. Wal¬ 
drop, Food Inspection Service, Health Department, 

again charging violation of Health Regulations. 

“Records of the Health Department do not indicate 
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which specific regulations were violated, or the locations 
where they occurred. Court records reflect that the viola¬ 
tions occurred in the premises 900 U Street, N. W., where 
Hendelberg operated the Economy Drug Store. These 
records reflect that he was charged jointly with Phillip 
Rosen. In both cases the charge against Hendelberg was 
Nolle Prossed, and Rosen was fined $10 in the 1943 case, 
and $15 in the 1944 case. 

“On January 4, 1944, while operating the Economy 
Drug Store, 900 U Street, N. W., Hendelberg sold a 
quantity of Lysol to Private J. D. Williams, an undercover 
officer under the direction of Detective Sergeant W. L. 
Taylor, of this command. Hendelberg failed to register 
the sale in the poison book as required by law, and for¬ 
feited $10 collateral on this charge in the D. C. Branch of 
Police Court. 

“On March 11, 1947, while operating the Star Phar¬ 
macy, 1027 17th Street, N. W., Hendelberg was arrested 
and charged with assault by Officers B. F. Bean 
9 and F. A. Jordan, Number 5 Precinct, at 324 L 
Street, S. E., on the complaint of one Arenita Dean, 
female, colored, living at that address. The facts in this 
case indicate that Arenita Dean had advertised in a local 
paper for a situation as a domestic, and gave her home 
phone number. Hendelberg answered the advertisement, 
and called her by telephone. During this conversation, he 
allegedly told the complainant that he was an artist, and 
wanted her to pose for him. He told her he had a very 
passionate nature. The complainant notified the police, 
and the above named officers responded, taking up a se¬ 
cluded position in her home. About 2:25 p.m., March 11, 
1947, they observed Hendelberg come to the house and 
overheard the conversation with the complainant, during 
which he asked her to go up stairs with him so that he 
could see her bust and body. The subject was placed 
under arrest at this time and was further accused by the 
complainant with having placed his hand on her body. 
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Hendelberg was convicted on this charge, and sentenced 
to pay a fine of $50 or 60 days. 

“On December 9, 1952, Hendelberg was charged with 
violations of the Federal Food and Drug Act by 

10 Detective Sergeant Joseph A. Gabrys of this com¬ 
mand. He pleaded guilty and was fined $1000. A 

report was prepared under date of January 9, 1953 in 
this case, and was forwarded to the Board of Pharmacy 
at the request of Dr. Kinner. 

“Records of this department do not reveal any arrest 
of the subject, while operating a pharmacy in the vicinity 
of the Marine Barracks, 8th and Eye Streets, S. E. In¬ 
quiry reveals that the Federal Food and Drug Adminis¬ 
tration has record of several violations of the Federal 
Food and Drug Act by this subject, which may include 
violations when he operated in the southeast section of 
the City. Inspector Raymond D. Chapman, assigned to 
the Washington area, Food and Drug Administration, was 
contacted by Detective Sergeant Gabrys, and advised that 
he would arrange to have a summary of reports on Hen¬ 
delberg, as contained in their files, forwarded directly to 
the Board of Pharmacy from their Baltimore office. 

“Respectfully submitted, 

(Signed) ; 

Captain John B. Layton 
Commanding Narcotic Squad” 

I have not received, to date, any information 

11 from the Baltimore office of the Food and Drug Ad¬ 
ministration, but I do have a pencil notation sup¬ 
plied by Mr. Chapman that indicates action regarding the 
sale of sulfathiazole, sulfadiazine, and nembutal. 

The first notation is dated March 29, 1946, at which 
time Judge Holtzoff signed the temporary restraining 
order, which was Civil Action No. 34028. 

On April 5, 1946, Judge Thomas J. Bailey issued a 
permanent restraining order in this same case. 
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On April 22, 1946, on the plea of Nolo Contendere, four 
counts, he was fined $400 by Judge Armond W. Scott, No. 
445S34 in the Criminal Division of the Municipal Court. 

That concludes the report. 

MR. GOLDSTEIN: Now the acts that you have heard 
read constitute the action of the Board of Pharmacy. 
You realize we must take action on the charges and the 
court’s rulings that have been passed up to date. 

Also, I want to call your attention to the fact that 
you have not been licensed as a registered pharmacist 
in the District of Columbia for the past three years. You 
have been practicing pharmacy without a license, which 
constitutes a violation. 

THE WITNESS: It is purely an oversight. 

MR. GOLDSTEIN: It is up to you to renew your 
license. We want to call your attention to that, 
12 and also for the record. 

Now, this hearing today has been granted in ac¬ 
cordance with the procedure outlined in the Pharmacy Act. 
You may at this time have an opportunity, by yourself, 
or through your counsel, to show cause why such license 
should not be revoked. You can go ahead and state what¬ 
ever facts you want to go into the record. 

MR. BOLOTIN: I would like to clear up a couple of 
points, if I may, Mr. Chairman. 

At the outset, I think Dr. Kinner mentioned that the 
current conviction was in the District Court, but I am 
sure he corrected it when he read in the record that it 
was a Municipal Court conviction and not a District Court 
violation. 

Another point I have here is more or less a point of 
information, this being my first time before this Board. 
The letter we received from Dr. Kinner stated, under date 
of December 31, 1952, in the second paragraph; 

“In view of your recent conviction (December 9, 1952) 
in connection with illegal sale of certain drugs, the Board 
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of Pharmacy has ruled that you are no longer entitled to 
licensure as a pharmacist.” 

My point of inquiry is this, Mr. Chairman, I don’t know 
whether it is customary or permissible to go back into 
violations which were six, eight and ten years old. 

13 In a court of law it would not be permissible. 

For example, the Statute of Limitations might be 
imposed. I realize, of course, that the procedure is not as 
technical as a court procedure. I realize that the Board 
must have and should have a lot of discretion and a lot 
of power to extend to persons who are entitled to receive 
licenses of this nature. Still, I cannot help but notice 
that these offenses are anywhere from six to ten years 
old, and also I was under the impression that the Board 
was concerned, insofar as the present refusal was con¬ 
cerned, only with the current conviction. I am merely 
asking the question as to whether that is the custom of 
the Board or whether there is any specific ruling that such 
procedure is or is not permissible or legal so far as the 
Board is concerned. ; 

MR. GOLDSTEIN: I can sav this, the Board of course 
has taken the overall picture of the man himself before 
we had decided to withhold his license. 

As you know, a professional man is bound to ethics in 
his profession. Me has to he honorable, of good moral 
character, and proceed and live up to the ethics of tin* 
profession. We all know that as professional men. 

Once a man deviates from his ethics and violates them, 
naturally we have to bring in all his actions for the past 
as well as the present to weigh them and to see if the 
man is really entitled to continue to practice phar- 

14 macy. It is just a question of going into the rec¬ 

ord of the man and weighing it. Do you have any¬ 
thing to say? ; 

MR. FRANZONI: I am glad that Mr. Bolotin brought 
out this point because it seems to me in a legal cqurt of 
law the question of the expiration of the Statute of Limi- 




tations might apply to some of this material which has 
been introduced in the charges, and in justice to Mr. 
Hendelberg I am not sure—when the Board meets in ex¬ 
ecutive session I will go into it a little further—but I am 
sure that some of that evidence that was introduced is 
beyond the Statute date. 

MR. BOLOTIN: The Statute is generally three years. 

MR. FRANZONI: Yes, I was going to say it is about 
three years but I am not sure that the Board would be 
correct in admitting that as direct evidence. 

• • * • 

15 MR, BOLOTIN: # ** 

# * * * 

In this particular case, as I said before, I was under 
the impression from the Board letter and also from the 
law as T know the law, the Board would confine its im¬ 
mediate action on the current violation. The Board al¬ 
ready knows the history and I imagine you wdll take that 
into consideration when you meet in executive session. 

• # • • 

16 BY MR. BOLOTIN: 

Q You have heard Dr. Kinner read the report 
indicating that you sold, I think it was, nine tablets the 
first time, n total of seventeen the second time. I think 
mv figures are accurate on that and that thev v*ere sold 
on two different dates to a police woman. That is cor¬ 
rect. We don’t take issue with that. A They left out 
one point. T might add, that this police woman on the day 
that the warrant was issued, was brought in— 

0 That is November 17, 1952? A Yes. That par¬ 
ticular morning she came in a third time just as I opened 
the store and she said to me she w’ould like to get some 
more of these tablets and T told her “I am sorry, on the 
other two occasions where you were in need the first time 
yon told me your mother was dying in the State of Iowa 
and you had to drive there.” 
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She told me she never drove that distance and she 
needed something to keep her going and then when she 
came back there was the other story that she had to go 
back to work and was all knocked out. 

On the third occasion, when she came in that morning, 
I said “I couldn’t give you one tablet.” 

I said, “These are prescription items. On the 

17 other two occasions you just caught me in a time 
of weakness and I sold you a few, but now I am 

sorry. ” 

She hung around and got busy and waited and asked 
me again, and I told her the same thing. I said, “It is a 
prescription item, absolutely not.” 

She walked out and it was about twenty minutes later 
that Detective Gabrvs came in with the warrant. That was 
not in the report, the third time she came in. 

Q Following your arrest of November 17, >ou con¬ 
sulted with me concerning the entire situation, isn’t that 
correct? A That is correct. 

Q And then we decided, after talking to the District 
Attorney, that you would plead guilty to one charge and 
they would Nolle Prosse, or dismiss, the second charge, 
isn’t that correct? A That is right. 

Q That was in the Municipal Court? A Yes. 

Q It is my understanding that about that time or some 
time prior thereto, you had written a letter requesting a 
renewal of your pharmacy license. A That is correct. 

Q Did you have the date of that letter, Dr. Iyinner? 

MR. KINNER: I believe T have it here somewhere. 

MR. BOLOTIN: Do you have the approximate 

18 date, Mr. Hendelberg? 

MR. KINNER: Here it is, November 28, 1952. 
BY MR. BOLOTIN: 

Q Did you realize, Mr. Hendelberg, that you had been 
operating without a license for the past three years, that 
is prior to November 1952? A I honestly did not. As a 
matter of fact when I wrote in for the license, T looked 



for my old license. It wasn’t posted and then the card 
that you carry in your pocket, 1 could not locate it, and I 
started thinking and went back over my checkbooks to 
look and 1 did not have the check stubs that old. I was 
not sure. I just did not remember and I don’t remember 
ever getting a notice to the effect, through the Board or 
through any of the drug houses, to check my license if the 
date is due or the time is coming for renewal. I don’t 
remember ever receiving any literature to that effect. I 
don’t know whether it is the policy of the Board to send 
the druggist a notice, like you get a notice for the ap¬ 
plication of renewal of your store. I don’t ever remember 
receiving any literature in the mail that my license was 
about to expire or that it was up for renewal. 

Q The fact is that you did not renew your license 
at the time you should have renewed it? A That is 
right. 

Q Was this an intentional violation or merely 
19 inadvertent on your part? A Absolutely not. It 
was just an oversight. 

MR. BOLOTIN: May 1 ask this question, Mr. Kin- 
ner? Does the Board send out a form reminding each 
pharmacist that his license is about to expire ? 

MR. K1NNER: The Board is not required to do so, 
but we do, as a matter of speeding up this registration, 
we do in the month of October send out notices to the last 
known address of the addressee. It seems to us it would 
be incumbent upon him to inform us of any change of 
address. 

MR. FRAXZOXI: Such a notice was sent in 1949. 
MR. KINNER: 1947. 

• ♦ * * 

BY MR. BOLOTIN: 

Q The first official notification you received that you 
were without a license was this letter of December 31, 
1952, which I read into the record before, is that cor¬ 
rect? A That is correct. 
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Q That is the first official notification you had? A 
That is right. 

20 Q The last paragraph states: 

“As of this date your licensure to practice phar¬ 
macy in the District of Columbia is void.” 

• • • • 

21 Q You graduated from pharmacy school in what 

year? A 1933. ' 

Q And you have been practicing that profession ever 
since? A That is. right. 

Q Is that the only source of livelihood that you have 
had from 1933 up until today? A That is correct. 

Q You have two children, is that correct? A Yes. 

Q How old are you? A I am forty-one. 

22 Q You are living with your wife and children 
at the 1311 Underwood Street address, is that cor¬ 
rect ? 

• • m # 

23 MR. BOLOTIN: I don’t think we have any more 
questions if it please the Board, unless the Board 

has some suggestions I will be very happy to follow 
them. 

• • • • 

25 BY MR. BOLOTIN: 

• * • * 

Q While we are on this personal aspect that the Board 
questioned you about, for several months immediately 
preceding violation, you had been under a severe emo¬ 
tional strain, isn’t that correct? A That is correct. 

Q And you were yourself under the care of Dr. Sam¬ 
uel Fishman? A That is right. 

Q And that was caused by two things: One, your 
mother who was severely ill in a sanatorium who died in 
May or June: and your wife, who was in a local hospital 
because of a ruptured disc, is that right? A That is 
right, and my father. 
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Q And those two facts— A And my father 
26 also. 

Q He passed away just before that? A Yes. 

Q All three were seriously ill simultaneously, besides 
your long hours and this fact that you were under a seri¬ 
ous emotional stress which required, I think, Dr. Fish¬ 
man prescribed sedatives to try to help you, is that right? 
A That is right. 

Q Is that emotional stress just about over now, or do 
you still consult Dr. Fishman? A From time to time, 
not too often. 

• • • • 

28 MI\. BOLOTIN: May I just raise a couple of 
points which T think you might want to discuss in 

executive session? 

Ever since this has happened, I familiarized myself with 
the law, the Code, the various Acts, and I have noticed 
this: Congress, in Section 605, Title 2, and I think Dr. 
Franzoni has a copy of this, set up a standard that 

29 the Board should follow in revoking a permit. That 
standard, I think, spells out four or five reasons. 

Then again coming back to this letter that the Board 
wrote, one reason and the only reason that could possibly 
be invoked could be conviction in any court or competent 
jurisdiction of a crime of moral turpitude. 

MR. FRANZONI: Offense instead of crime. 

MR. BOLOTIN: I have examined Section 606, which 
is perhaps the section involved at the moment, and I 
noticed that Congress in its wisdom did not spell out the 
reasons for the Board to follow or to be guided by in 
refusing a license or failing to renew a license, but merely 
spells out more or less the procedure and the procedural 
forms to l)e followed and the rights of the applicants. 

But it occurs to me from reading both sections that the 
Board would not, under any circumstances, attempt to en¬ 
large Section 606 beyond the reasons specified by Congress 
in Section 605. T am merely giving a purely technical 
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argument which is the way I have been trained for the 
past twenty-four years. 

Congress having spelled out the reasons for revoking 
a permit in Section 605, it occurs to me that the Board 
would follow the same line of reasoning in Section 606. 

* # * • 

30 MR. GOLDSTEIN: Captain Layton, would you 

31 like to make anv comments now? 

CAPTAIN JOHN LAYTON: Yes I would. 

* * * • 

Thereupon 

Captain John Ijayton, 

a witness of lawful age, was duly sworn and, being ex¬ 
amined, testified as follows: 

MR. FRANZONI: Please proceed with your statement. 
MR. LAYTON: Any statement that I made or might 
make in response to your question, Mr. Goldstein, would 
have to deal with the facts in the case, I think, because of 
my position as a police officer. Of course I am available 
to answer any questions that the Board may have. ; 

As has already been indicated to the Board, the viola¬ 
tions that are charged against Mr. Hendelberg are a mat¬ 
ter of record and have been presented to the courts. 

And of course, convictions were had in the cases that 
reference was made to in the report that I sub- 

32 mitted to the Board, except in those cases where 
an exception was made in the matter of the Health 

regulations. 

The assault charge against Mr. Hendelberg was pre¬ 
sented to the courts. He was convicted and fined in that 
case. 

The most recent charge, the violation of the Durham- 
Humphrev Act, was also presented in court and on his 
plea of guilty, he was also fined in that case. His pleas 
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of guilty, of course, acknowledges his guilt in that par¬ 
ticular case. 

• # • • 

34 MR. GOLDSTEIN: Does anyone else want to 
make any other statements? 

MR. PHILIP HENDELBERG: I think we have said 
everything we want to say. I think the Board has been 
very fair in the entire proceeding. 

MR. BOLOTIN: T think the Board has been more 
than fair. 

I enjoy very much the nature of this type of procedure 
because it is different from these formal court proceed¬ 
ings that the Captain knows about. 

• I want to thank the Board for giving us this chance to 
come up here and plead our case. I know that the Board 
will weigh the facts carefully and I am sure that they 
will render the right decision. 

MR. GOLDSTEIN: We will meet in executive session, 
as we told you before, and give you all the consideration 
we can, and we will notify you of our decision later on at 
the proper time. 
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APPELLEES’ STATEMENT OF QUESTION 

PRESENTED 

In the opinion of Appellees the question presented is: 

Whether the determination by the Board of Pharmacy 
of the District of Columbia that Appellant’s license as a 
pharmacist in the District of Columbia should not be re¬ 
newed under the statute, because of said Board’s find¬ 
ing that he is a person of an immoral character was so with¬ 
out warrant in law or without support by evidence as to 
justify this Court in setting aside such determination, 
where it appeared that the Appellant had been convicted of 
several crimes. 


* It is at least doubtful whether this case presents any case of “renewal” 
since the license which Appellant had been issued had expired and, under the 
statute, was "void and of no effect,” unless and until renewed during the time 
prescribed. 
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IN THE 


United States Court of Appeals : 

for the District of Columbia Circuit 
' No. 11,751 

Isadore J. Hendelberg, Appellant, 
v. 

Morris G. Goldstein, et al., Board of Pharmacy of the 
District of Columbia, Appellees. 


APPEAL FROM ORDER OF THE BOARD OF PHARMACY 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTER-STATEMENT OF THE CASE 

This is ail appeal from an order of the Board of Phar¬ 
macy of the District of Columbia denying the application of 
Isadore J. Hendelberg for renewal of his license to practice 
pharmacy in the District of Columbia (App’nt. 5A)\ The 
order of the Board of Pharmacy, hereinafter referred to as 
“the Board,” was based upon a finding, after a hearing 
(App’ee. 49 )*, that Isadore J. Hendelberg, hereinafter re- 

1 For convenience Appellant’s Appendix will be designated as (App’nt). 

2 For convenience Appellees’ Appendix will be designated as (App’ee). 
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ferred to as the “Appellant,” was a person of an immoral 
character. The District of Columbia Pharmacy Act, Sec¬ 
tions 2-602 to 2-605, D. C. Code, 1951 Edition (34- Stat. 176, 
1005) (infra p. 4), makes good moral character an es¬ 
sential prerequisite for license. 

Appellant was licensed to practice pharmacy in the Dis¬ 
trict of Columbia by the Board in 1935 and, by the provi¬ 
sions of Section 2-606, D. C. Code, 1951 Edition (34 Stat. 
176) (infra p. 4), such license was renewable triennially in 
the month of November upon payment of the prescribed li¬ 
cense fee. Appellant did not apply for renewal of his 
license for the three-year period commencing November 1. 
1950, but continued to engage in the practice of pharmacy 
in the District of Columbia (App’nt. 14A, 17A). 

On November 17,1952, Appellant was arrested on a war- 
rant charging him with the sale of a dangerous drug with¬ 
out a doctor’s prescription; and on December 9, 1952, after 
a plea of guilty of violations of the Federal Food, Drug 
and Cosmetic Act, Title 21, Section 353(a), IT. S. C., he was 
sentenced to pay a fine of $1,000 or serve 60 days imprison¬ 
ment (App’nt. 10-11). After his arrest, but before his con¬ 
viction, Appellant applied to the Board for renewal of his 
license to practice pharmacy (App’nt. 17A). The Board 
refused to renew the license on the basis of information re¬ 
ceived from the Superintendent of Police (App’ee. 2-7) and 
advised Appellant that his license was void, whereupon 
Appellant by his attorney requested a hearing which was 
granted (App’nt. 2A-3A). 

The matter came on for hearing before the Board on 
January 28, 1953, and the proceedings were as follows: 
The Secretary of the Board read into the record, without 
objection, memoranda of Captain John B. Layton, Com¬ 
manding Narcotic Squad (App’ee. 3-7), indicating the con¬ 
viction and sentence of Appellant on December 9, 1952, for 
violation of the Federal Food, Drug and Cosmetic Act, Title 



21, Section 353(a), U. S. C., and that during the period 
August 18, 1942, through March 11, 1947, Appellant had 
been convicted of violations of health regulations, the Dis¬ 
trict of Columbia Pharmacy Act, the Federal Food, Drug 
and Cosmetic Act, and of an assault upon a female (Apip’nt. 
10A-13A). The Secretary of the Board then stated, with¬ 
out objection, that he had information from the Baltimore 
Branch of the Federal Food, Drug and Cosmetic Adminis¬ 
tration that Appellant had been involved in the illegal sale 
of sulfathiazole, sulfadiazine, and nembutal; that on March 
29, 1946, in Civil Action No. 34028, Judge HoltzofT signed a 
temporary restraining order directed to Appellant ;i and 
that on April 5, 1946, Judge Bailey issued a permanent 
restraining order in the same case (App’nt. 13A-14A). The 
Secretary of the Board stated, also without objection, that 
he had information that Appellant was convicted in the 
Criminal Division of the Municipal Court (Criminal jNo. 
445834) on a plea of nolo contendere of violations of the 
Federal Food, Drug and Cosmetic Act and sentenced to pay 
a fine of $400 (App’nt. 14A). 

A colloquy ensued between the Board and counsel for 
the Appellant with respect to the consideration of Appel¬ 
lant’s past violations (App’nt. 14A-16A). Appellant then 
testified with respect to the sale by him on November 17, 
1952, of certain drugs without a doctor’s prescription. He 
testified also that he was not aware that he had been prac¬ 
ticing without a license for the past three years (App’nt. 
16A-19A). Captain John B. Layton of the Metropolitan 
Police Department then testified, without objection, with 
respect to the criminal record of Appellant (App’nt. 21A- 
22A), after which the hearing was concluded. 

The Board, after consideration of the testimony and ex¬ 
hibits, found that Appellant by his conduct had demon¬ 
strated an utter disregard of his legal, moral and ethical 
obligations to the public and concluded that his license 
should not be renewed (App’ee. 49). By letter dated Feb- 
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ruary 21, 1953, Appellant was advised of the findings of 
the Board and the decision that his license should not be 
renewed (App’nt. 4A). 

Counsel for the Appellant requested a rehearing which 
was denied, after which he filed a statement of exceptions 
(App’nt. 7A) and made application to this Court for al¬ 
lowance of appeal and the same was granted. 

STATUTES INVOLVED 

The Act to regulate the practice of pharmacy and the sale 
of poisons in the District of Columbia, approved May 7, 
1906, 34 Stat. 175, as amended by the Act approved March 
4, 1927, 44 Stat. 1413, Title 2, Chapter 6, D. C. Code, 1951 
Edition, provides in pertinent part that: 

“Section 2-602. Every person * * * who shall 
desire to be licensed as a pharmacist shall file with 
the Board of Pharmacy an application, duly veri¬ 
fied under oath, setting forth * * * that he is of 
good moral character * * *. 

“Section 2-605. The license of any person to 
practice pharmacy in the District of Columbia may 
be revoked if such person be found * * * to be of an 
immoral character; * * * It shall be the dutv of the 
major and superintendent of police of said Dis¬ 
trict to investigate any case in which it is discov¬ 
ered by him, or made to appear to his satisfaction, 
that any license issued under the provision of this 
chapter is revocable and to report the result of 
such investigation to the Board of Pharmacy, 
which board shall, after full hearing, if in their 
judgment the facts warrant it, revoke such license. 

“Section 2-606. In the month of November 
of each year every licensed pharmacist * # * whose 
license or permit has been issued not less than 
three years prior to the first day of such month, 
shall apply to the Board of Pharmacy for the re¬ 
newal of such license or permit. And said Board 
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is hereby authorized, upon the payment of such 
fees as are hereinafter provided, to renew such 
license or permit in the month of November for a 
period of three years from the 31st day of October 
immediately preceding the date thereof. And 
every license or permit not renewed within the 
month of November as aforesaid shall be void and 
of no effect unless and until renewed. * * * 

“In the event the board shall fail or refuse to 
renew any license or permit within the month of 
November, for which application has been made, it 
shall make written record of the reasons for such 
non renewal. Upon request of the person seeking 
renewal of his license or permit, the Board shall 
grant a hearing, and the applicant shall have the 
right to be represented by counsel, introduce evi¬ 
dence, and examine and cross-examine witnesses. 
The secretary of the Board is hereby empowered 
to administer oaths. 

“The said Board shall have power to require the 
attendance of persons and the production of books 
and papers and to require such persons to testify 
in any and all matters within its jurisdiction. The: 
chairman and the secretary of the Board shall 
have power to issue subpoenas, and upon the fail¬ 
ure of any person to attend as a witness when duly 
subpoenaed or to produce documents when duly 
directed by said Board, the board shall have power 1 
to refer the said matter to any justice of the Dis¬ 
trict Court of the United States for the District of 
Columbia, who may order the attendance of such 
witness or the production of such books and papers 
or require the said witness to testify, as the case 
may be; and upon the failure of the witness to at¬ 
tend, to testify, or to produce such books or papers, 
as the case may be, such witness may be punished 
for contempt of court as for failure to obey a 
subpoena issued or to testify in a case pending 
before said court. 

“The Board shall make a written report of its 
findings after such hearing, which report, with a: 


6 


transcript of the entire record of the proceedings, 
shall be filed with the Commissioners of the Dis¬ 
trict of Columbia, and, if the Board’s finding shall 
be adverse to the person seeking reissuance of his 
license or permit, such license or permit shall stand 
revoked and annulled at the expiration of thirty- 
days from the filing of such report, unless within 
said period of thirty days a writ of error shall be 
issued as hereinafter provided, in which event said 
license or permit shall stand suspended until the 
final determination of the Court of Appeals upon 
such writ of error. If an exception is taken to any 
ruling of the Board on matter of law, the excep¬ 
tion shall be reduced to writing and stated in the 
bill of exceptions with so much of the evidence as 
may be material to the question or questions raised, 
and such bill of exceptions shall be settled by the 
Board and signed by the secretary within such time 
as the rules of the board may prescribe. 

“Any party aggrieved by the decision of the said 
Board may seek a review thereof in the United 
States Court of Appeals for the District of Co¬ 
lumbia, by petition under oath setting forth con- 
ciselv, but clearlv and distinctly, the nature of the 
proceeding before said Board, the trial and deter¬ 
mination thereof, and the particular ruling upon 
matter of law to which exception has been taken, 
said petition to be presented to any justice of the 
Court of Appeals within thirty days after the fil¬ 
ing of the report of said Board with the Commis¬ 
sioners, with such notice to the board as may be 
required by the rules of the Court of Appeals. If 
the justices shall be of the opinion that the action 
of the Board ought to be reviewed, a writ of error 
shall be issued from the Court of Appeals, within 
such time as may be prescribed by that court, a 
transcript of the record in the case sought to be re¬ 
viewed, and the Court of Appeals shall review said 
record and affirm, reverse, or modify the judgment 
in accordance with law. * * * ” (Emphasis sup¬ 
plied.) 
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SUMMARY OF ARGUMENT 

The authority vested in the Board of Pharmacy in respect to 
the renewal of license to practice pharmacy in the District of 
Columbia is not an unconstitutional delegation of legislative 
power, because the Congress in that Act prescribed a definite 
standard to guide the Board in determining whether a license 
should or should not be renewed. 

The record considered in its entirety shows that the Board, in 
the conduct of the hearing, followed the procedure prescribed 
by the Pharmacy Act. Appellant appeared and was represented 
by counsel and was accorded the right to introduce evidence and 
to cross-examine witnesses. Neither Appellant nor his counsel 
interposed any objection to the proceedings and at the end there¬ 
of conceded that the Board had conducted a fair hearing (App’nt. 
22 A). 

The determination of the Board that Appellant’s license should 
not be renewed was based upon substantial evidence that he was 
a person of an immoral character. 

ARGUMENT 

I. 

The authority of the Board of Pharmacy to refuse to renew a 
license to practice pharmacy in the District of Columbia is 
not an unconstitutional delegation of legislative power. 

On May 7, 1906, the Congress approved an Act, 34 Stat. 
175, to regulate the practice of pharmacy and the sale of 
poisons in the District of Columbia. In Section 7 of that 
Act, provision was made for the renewal of license every 
three years and it was declared that every license not so 
renewed would be void and of no effect unless and until 
renewed. There was no provision in that Act, however, 
for a hearing before the Board on the question of renewal of 
license, and there was no provision for a review of the ac¬ 
tion of the Board in refusing to renew a license. 




s 


By Act approved March 4, 1927, 44 Stat. 1413, Section 7 
of the Act of May 7, 1906, was amended by adding 
the second, third, fourth, and fifth paragraphs of Section 
2-606, D. C. Code, 1951 Edition (supra pp. 5-6). This section, 
as amended, provides that upon the failure or refusal of the 
Board to renew a license, the person seeking the renewal 
shall be entitled to a hearing attended by his counsel, and 
that he shall have the right to introduce evidence and to 
cross-examine witnesses. The section provides also for a 
review of the decision of the Board by the United States 
Court of Appeals for the District of Columbia Circuit. 

In Senate Report No. 1347 and House Report No. 2011, 
69th Congress, 2d Session, it was said in respect to the 1927 
amendment to the Pharmacy Act: 

“The second change made by the bill is that 
which requires reregistration every three years. 
Now, after an applicant has been licensed as a 
pharmacist it is very difficult, if not impossible, to 
terminate his license in order to protect the pub¬ 
lic, no matter what his conduct or habits may be. 

The provision in the bill requiring reregistration 
or renewal of licenses every three years is not as 
drastic as the requirements of many States making 
such reregistration necessary either annually or bi¬ 
ennially. 

“The Committee, by amendment, has limited the 
power of the board of pharmacy to withhold or re¬ 
fuse renewals of pharmacists’ licenses by provid¬ 
ing for the granting of a formal hearing upon re¬ 
quest of any party aggrieved and by appeal from 
the decision of the board, through writ of error, 
to the Court of Appeals of the District of Colum¬ 
bia. * # # ” 

Appellant contends that Section 2-606, D. C. Code, 1951 
Edition, supra , is an unconstitutional delegation of legisla¬ 
tive power because it provides no standard for the guidance 
of the Board in making a determination whether a license 
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should or should not be renewed and permits the Board to 
arbitrarily fix its own standard. 

A similar contention was made in Carlson v. London, 342 
U. S. 524, 72 S. Ct. 525, 96 L. Ed. 547. There one of the 
questions presented was the constitutionality of the delega¬ 
tion of authority in the Internal Security Act of 1950, Sec. 
22, subsection 4(a), 8 U. S. C., Sec. 137. Said the court 
at page 542 of the official report: 

“This leaves for consideration the constitution¬ 
ality of this delegation of authority. We consider 
first the objection to the alleged unbridled dele- : 

. gation of legislative power in that the Attorney ■ 
General is left without standards to determine 
when to admit to bail and when to detain. It is 
familiar law that in such an examination the en¬ 
tire Act is to be looked at and the meaning of the 
words determined by their surroundings and con¬ 
nections. Congress can only legislate so far as is 
reasonable and practicable, and must leave to exe¬ 
cutive officers the authority to accomplish its pur¬ 
pose. Congress need not make specific standards 
for each subsidiary executive action in carrying 
out a policy. * * * ”(Emphasis supplied.) 

What the Supreme Court said in that case is consistent 
with well established rules of statutory construction. A 7 . L. 
R. B. v. Greensboro Coco Cola Bottling Co. (4th Cir.), ISO 
F. 2d 840; Delany v. Moraitis, 136 F. 2d 129. The primary 
purpose of statutory construction is to ascertain and give 
effect to the legislative intent and to this end each part of 
the statute should be considered in connection with everv 
other part with a view to producing a harmonious whole. 
And where different sections of a statute reflect light upon 
each other they are regarded as in pari materia and should 
be read in a sense which harmonizes the subject matter and 
the general purpose of the statute. 50 Am. Jur. 352, pp. 
350-361; Scharfeld v. Richardson , 76 IT. S. App. D. C. 378, 
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133 F. 2d 340; Sanford v. King (5th Cir.), 136 F. 2d 106; 
Carter Oil Co. v. Norman, et al., 131 F. 2d 451. 

In Section 2-605, D. C. Code, 1951 Edition, (supra p. 4) it 
is provided that the Board, after a full hearing, may revoke 
the license of any person licensed to practice pharmacy in 
the District of Columbia on certain enumerated grounds, 
including the absence of good moral character. It cannot 
be seriously contended that the Congress, after fixing the 
standard of good moral character for persons applying for 
and engaged in the practice of pharmacy, intended to leave 
the Board powerless to deny the renewal of license to one 
who has demonstrated by his conduct that he has subse¬ 
quently become a person of an immoral character. 
What was intended by the Congress is clear. The is¬ 
suance of license to practice pharmacy in the District of 
Columbia, whether original or renewal, should be condi¬ 
tioned upon the Appellant meeting the requirement of good 
moral character. In other words, the existence or non¬ 
existence of grounds for revocation should be the control¬ 
ling consideration in determining whether a license to prac¬ 
tice pharmacy in the District of Columbia should be denied. 
Counsel for the Appellant concurred in this view (App’nt. 
20A-21A). Greater Kampeska Radio Corp. v. Federal 
Communications Commission, 71 App. D. C. 117, 10S F. 
2d 5. 

In La Forest v. Board of Commissioners of the District 
of Columbia , 67 App. D. C. 396, 92 F. 2d 547, cert. den. 302 
U. S. 760, it was contended that the power vested in the 
Commissioners to revoke an automobile operator’s permit 
was an unconstitutional delegation of legislative power. 
The Court said: 

“While, therefore, mindful of the principle that 
the legislature cannot delegate its power to make a 
law, it can, as was said by the Supreme Court in 
Field v. Clark , 143 U. S. 649, 694, make a law to 
delegate a power to determine some fact or state of 
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things upon which the law makes or intends to 
make its own action depend. We think the present 
Act is well within this latter principle. 

“Nor do we think it correct to sav that the Act' 
is so wholly without limitation, restriction, or defi-; 
nition as to authorize the revocation of a driver’s! 
permit for caprice. The purpose of the Act, the j 
conditions which it imposes, its provisions, and its 
context wholly exclude the idea that the power 
granted to the Commissioners can be arbitrarily 
exercised. Section 6(a) of the Act empowers the 
Commissioners to make and to enforce ‘usual and: 
reasonable’ traffic rules and regulations and to 
make like rules and regulations in regard to the is¬ 
suance and revocation of operators’ permits. This 
proper and precise language must be read into 
13(a) and considered as the basis or foundation 
on which the power to revoke or suspend a license : 
is grounded. So read and considered, Section 13(a) 
permits a revocation or suspension only in cases 
where there is shown to be a breach of the usual 
and reasonable regulations made concerning the ; 
control of traffic. The Act as a whole is harmoni¬ 
ous and clear. 

“ * * * * Here we are not considering any charge i 
that the Commissioners have adopted unreason- ! 
able rules or regulations or that they have sought ; 
to act arbitrarily or capriciously, but if such a case 
arise the right of review by this Court insures 
protection against such abuse of power. 

“We are, therefore, of opinion that the action 
of the Commissioners in suspending petitioner’s 
permit was not based upon illegally delegated 
power, and there is nothing in Thompson v. Smith, ; 
355 Va. 367, or in Panama Refining Com pan// v. 

It gan, 203 U. S. 388, or Schechter Poultry Com pa up 
v. UnPed States, 295 U. S. 493, which in our view 
affects the question. The Virginia case involved a 
statute manifestly different from that we have to i 

v 

deal with, but even if this were not true we should , 
not be persuaded by anything in the opinion to ; 
change our view. The question is one as to which 
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each state must decide for itself. The Panama 
and Schechter cases involved wholly a controversy 
as to the distribution of power between the Presi¬ 
dent and Congress or between Congress and ad¬ 
ministrative officers and commissions,—a contro¬ 
versy affecting the structure of the national gov¬ 
ernment. Here the question is purely local. Con¬ 
gress as to the District of Columbia has express 
power to exercise exclusive legislation in all cases 
whatsoever, thus possessing the combined powers 
of a general and a state government in all cases 
where legislation is possible. When and how it 
shall delegate authority to make detailed regula¬ 
tions under the police power are questions which 
Congress may determine for itself. Cf. Highland 
Farms Dairy, Inc. v. Agnew , 300 U. S. 608, 57 S. 

Ct. 549, 81 L. Ed. 835, decided by the Supreme 
Court March 29,1937.” 

In view of the foregoing, it seems clear that the power 
vested in the Board by Section 2-606 {supra pp. 5-6) is not 
an unconstitutional delegation of legislative power. 

II. 

Appellant was not denied due process of law. 

Appellant contends that he was denied due process of 
law by the action of the Board in introducing into evi¬ 
dence a police report of his conviction of six misdemeanors 
during the period from August, 1942, to December, 1952. 
He asserts that he had been advised that the refusal of 
the Board to renew his license was based upon his convic¬ 
tion of a misdemeanor on December 9, 1952, and he urges 
that the latter conviction was not a sufficient basis for find¬ 
ing that he was a person of an immoral character. 

The record, when considered in its entirety, shows that 
the Board followed the procedure prescribed by law, Sec¬ 
tion 2-606, D. C. Code, 1951 Edition {supra pp. 5-6). It hav¬ 
ing come to the attention of the Board that Appellant had 


13 


been convicted of selling dangerous drugs without a doctor’s 
prescription, a report was requested of the Major and 
Superintendent of Police. Upon receipt of the report, the 
Hoard advised the Appellant that his license would not be 
renewed and, upon request of counsel for the Appellant, 
granted a hearing (App’ee. 1-7) (App’nt. 2A-3A). Ap¬ 
pellant was represented by counsel at every stage of the 
proceedings and was accorded the right of introducing evi¬ 
dence and of cross-examining witnesses, which he exercised 
(App’nt. 8A-22A). 

Manifestly, therefore, the proceedings contained all the 
elements of due process of law, i.e., a hearing and revela¬ 
tion of all data upon which the decision of the P>oard was 
based. In Re Carter, 85 U. S. App. D. C. 229, 177 P. 2d 75, 
78. But more than this, neither Appellant nor his counsel 
interposed any objection to the proceedings or to the intro¬ 
duction in evidence of the police report of Appellant’s con¬ 
viction. Appellant introduced no controverting evidence 
and at the conclusion of the hearing his counsel stated that, 
in his opinion, the Board had been more than fair in: its 
conduct of the entire proceedings (App’nt. 8A-22A). It is 
a well established rule that on appeal the Court may con¬ 
sider only those rulings on the admissibility of evidence 
to which objection was made at the trial. Opp Cotton Mills, 
Inc., et al. v. Administrator, Etc. (5th Cir.), 312 U. S. 126, 
61 S. Ct. 524, 85 L. Ed. 624: Boyle, et al. v. Bond, 88 U. S. 
App. D. C. 178, 187 F. 2d 362; Johnston, et al. v. Reily, 82 
IT. S. App. I). C. 6, 160 F. 2d 249. 

In the Opp Cotton Mills case, supra, the Supreme Court 
reviewed a judgment sustaining an order fixing a uniform 
minimum wage for the textile industry under the Fail- 
Labor Standards Act, 52 Stat. 1060. In Section 10 of that 
Act it was provided that the “findings of fact by the ad¬ 
ministrator when supported by substantial evidence shall 
be conclusive.” It appears that the administrator based his 
findings upon economic and competitive conditions in the 



industry as disclosed by certain statistical data included 
in Bulletin Xo. 663 of the Bureau of Labor Statistics en¬ 
titled “Wages in Cotton Goods Manufacturing” which was 
concerned with economic conditions in the cotton textile in¬ 
dustry and the wages of employees. Appellant complained 
of the consideration of this evidence and contended that 
the finding based thereon was erroneous. The Supreme 
Court said at pages 154-155 of the official report: 

“The statistics gathered, if regarded as of pro¬ 
bative force, and the inferences drawn from them 
by the Administrator, taken with other evidence, 
amply support his findings. 

“The argument of petitioners is not that the 
record contains no evidence supporting the find¬ 
ings but rather that this class of evidence must be 
ignored because not competent in a court of law. 

But it has long been settled that the technical rules 
for the exclusion of evidence applicable in jury 
trials do not apply to proceedings before federal 
administrative agencies in the absence of a sta¬ 
tutory requirement that such rules are to be ob¬ 
served. Interstate Commerce Comm’n. v. Baird. 

194 U. S. 25, 44; Interstate Commerce Comm’n v. 
Louisville & N. R. Co., 227 U. S. 88, 93; Spiller v. 
Atchison, T. and S. F. Ry. Co., 253 U. S. 117; 
United States v. Abilene & Southern Ry. Co., 265 
IT. S. 274, 288; John Bene & Sons v. Federal Trade 
Commission, 299 F. 468, 471. We need not consider 
whether this class of evidence must be excluded 
from proceedings in court. 

“Further the documents in question were re¬ 
ceived in evidence without objection. And even in 
a court of law if evidence of this character is ad¬ 
mitted without objection it is to be considered and 
must be accorded ‘its natural probative effect as 
if it were in law admissible.’ Diaz v. United States. 

223 IT. S. 442, 450; Rowland v. St. Louis & San 
Francisco R. Co., 244 U. S. 106, 108, cf. United 
States v. Los Angeles <& Salt Lake R. Co.. 273 U. S. 

299, 312.” 
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In the case of Greater Kampeska Radio Corp. v. Federal 
Communications Commission, 71 App. D. C. 117, 108 F. 2d 
5, the commission refused to renew the license of the cor¬ 
poration because of repeated violations of the Communi¬ 
cations Act. It was contended on behalf of the corporation 
that on several prior occasions when renewal applications 
were filed, its delinquencies were overlooked by the commis¬ 
sion ; and that when it granted each of appellant’s previous 
applications for renewal, it made a final decision which 
each time wiped the slate clean upon the question of char¬ 
acter, and thereafter forever barred any further considera¬ 
tion of such delinquencies in determining fitness. 

This Court, after discussing Sec. 308 of the Communica¬ 
tion Act providing for renewal of license and Sec. 312 
thereof providing for revocation of license, said at pages 
118-119: 

i 

“ * * * These provisions of Sections 308 and 312 
suggest the nature of the considerations which 
Congress intended to be weighed, and the practices 
which it intended to be followed, in determining 
whether applications for renewal should be granted; 

“In acting upon an original application, the 
Commission may perhaps be required to speculate 
to some extent as to the qualifications of the appli¬ 
cant; but in acting upon a petition for renewal; 
or upon a proposal to revoke a license, it has an 
additional basis of experience and conduct upon, 
which to determine the character and fitness of the 
licensee, and his qualifications to operate the sta¬ 
tion. * * * ” 

The Court then said with respect to appellant’s conten¬ 
tions: 


“This argument has much the same substance 
as would a contention that because an indulgent 
judge had repeatedly granted probation to a con¬ 
firmed criminal, he would be barred from consid- 




ering the criminal's past record, when he next com¬ 
mitted a crime and again applied for probation.” 

See also Kingsland, Etc., v. Dorsey, 338 U. S. 318, 94- L. Ed. 
123, reversing Dorsey v. Kingsland, 84 U. S. App. D. C., 264, 
173 F. 2d 405 (cited by Appellant); Trinity Methodist 
Church, South v. Federal Radio Commission , 61 App. D. C. 
311, 62 F. 2d 850, cert. den. 288 U. S. 599, 77 L Ed. 975. 

III. 

The finding of the Board of Pharmacy that Appellant was a per¬ 
son of an immoral character was based upon substantial evi¬ 
dence. 

Appellant contends finally that the memoranda from the 
Metropolitan Police Department containing the record of 
his convictions and the testimony pertaining thereto 
(App’ee. 3-7) (App’nt. 10A-14A) were pure hearsay and 
should not have been considered by the Board as proof 
that he was a person of an immoral character. 

In Pincourt, et al. v. Palmer, Etc. (3rd Cir.), 190 F. 2d 390, 
permits to rectify and sell liquor at wholesale were denied. 
It appears that at a hearing on the application for the per¬ 
mits the examiner received in evidence the criminal record 
of one of the members of the applicants' firm, which con¬ 
sisted of a number of violations of liquor laws extending 
over a period of ten years. It was contended that the 
criminal record was irrelevant and should have been ex¬ 
cluded from consideration. The Court, in affirming the 
order of the District Supervisor, said at page 393: 

“ * * * We find no basis for the petitioners’ claim 
that the facts found by the examiner are irrelevant. 

The wording of the Act is broad enough to author¬ 
ize exactly the type of investigation which was 
made and we deem most of the findings^ made by 
the examiner and adopted by the Supervisor to be 
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within the purview of the statute. In the consid¬ 
eration of a license application the past experi¬ 
ence and conduct of the applicant is an important 
consideration. Greater Kampeska Radio Corp. v. 
F. C. C., 81 U. S. App. D. C. 117, 108 F. 2d 5, 7; 
Levers v. Berkshire, 10 Cir., 159 F. 2d 689, 694. A 
criminal record is a pertinent element in attempt¬ 
ing to weigh the probable future conduct of the ap¬ 
plicant. Atlanta Beer Distributing Co. v. Alex¬ 
ander, 5 Cir., 93 F. 2d 11, 13. In this connection 
the absence of an actual conviction does not pre¬ 
clude the consideration of criminal conduct. Ow- 
ings Mills Distillerv, Inc., v. Helvering, 4 Cir., 
124 F. 2d 379, 281” 


To the same effect was Atlanta Beer Distributing Co. v. 
Alexander (5th Cir.), 93 F. 2d 11. There petitioner, after 
a hearing, was denied a permit to engage in the business 
of purchasing and selling liquor, when it appeared that an 
officer of petitioner had a criminal record with respect to 
the liquor business. The Court affirmed the order denying 
the application, saying at pages 12 and 13: 

“In providing for a judicial review by appeal, 
we think Congress did not intend to vest this court 
with the administrative power to determine 
whether or not the permit should be granted. 
Therefore, we should not substitute our judgment 
for that of the Administrator, who is an adminis¬ 
trative officer with only quasi judicial functions. 
\Vhen the transcript of the record is filed in this 
court, the proceedings become wholly judicial. If 
supported by substantial evidence, we are con¬ 
clusively bound by the Administrator’s findings of 
fact, and must affirm his order, provided he did 
not proceed upon a mistake of law, did not refuse 
to hear relevant evidence, and did not act arbitra¬ 
rily or capriciouslv to the prejudice of the appel¬ 
lant. Cf. Ma-King Co. v. Blair, 271 U. S. 479, 46 
S Ct. 544, 70 L. Ed 1046; Purepac Corporation v. 


18 


Helvering (D. C.) 14 F. Supp. 897. See, also, Sil- 
berschein v. United States, 266 U. S. 221, 225, 45 
S. Ct. 69, 71, 69 L. Ed. 256; United States v. State 
Investment Co., 264 U. S. 206, 211, 44 S. Ct. 289, 

290, 68 L. Ed. 639. 

“Turning to the evidence upon which the Ad¬ 
ministrator based his findings, it appears that 
petitioner was incorporated * * * for the purpose 
of selling and distributing beverages of all kinds. 

Its original officers and only stockholders were 
Oran E. Dodd, president and treasurer, * * *. Dodd 
has a criminal record with reference to the liquor 
business extending over a period from 1925 to 
3936. * * \ 

“Dodd’s criminal record was an index to the 
reputation, if not to the character, of the man 
whose mind would direct the operations of the cor¬ 
poration under the permit sought. * * * These 
facts in evidence, we think, give substantial sup¬ 
port to the finding of the Commissioner that peti¬ 
tioner is not likely to maintain its operations in 
conformity with federal law, if said permit should 
be granted to it.” 

In Marlin v. Board of Regents of University of New 
York. 57 X. Y. Supp. 2d 916, 185 Misc. 254, it was held, 
in a proceeding to revoke the license of a physician who 
had been convicted of the commission of a felony, that it 
was proper to consider the report of such conviction even 
though such report was not introduced in evidence and was 
not a part of the record. 

But aside from the fact that these memoranda and the 
testimony of Captain John B. Layton were competent evi¬ 
dence, it does not appear that counsel for Appellant inter¬ 
posed any objection to the admissibility of such evidence 
at the hearing. In fact, Appellant and his counsel conceded 
the truth of the matters contained in the memoranda 
(App’ee. S). Under the circumstances, Appellant’s objec¬ 
tion to this evidence comes too late. Opp Cotton Mills, Inc., 
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et al. v. Administrator, Etc., 312 U. S. 126, 61 S. Ct. 324-, 83 
L. Ed. 624, supra; Johnson v. United States, 318 U. S. 189, 
87 L. Ed. 704; Boyle, et al. v. Bond, 88 U. S. App. D. C. 17S, 
187 F. 2d 362; Johnston et al. v. Reily, 82 U. S. App. D. C. 
6, 160 F. 2d 249. 

There was moral dereliction in the failure of Appellant, 
over a period of ten years, to apply in professional practice 
the standards which by consensus in his profession are 
necessary to the protection of the public health and safety. 
The offense for which he was convicted on a plea of; guilty 
on December 9, 1952 (App’nt. 11 A, 13A) was the unlaw¬ 
ful sale of certain habit forming drugs, to wit, benzedrine 
sulphate and dexedrine sulphate tablets, which, because of 
their * * toxicity or other potentiality for harmful effect, 
* * * (are) not safe for use except under the supervision 
of a practitioner licensed by law to administer such drugs.” 
Federal Food, Drug and Cosmetic Act, Title 21, Section 
353(a), U. S. C. Appellant’s violation of this law is in¬ 
dicative of a continuing wilful and intentional disposition 
on his part to prostitute his profession for personal gain; 
moreover, it manifested a moral indifference to the respect¬ 
able members of his profession and to the public health and 
safety. 

Appellant having admitted the unlawful sale of the dan¬ 
gerous drugs mentioned above, all that remained to be 
determined by the Board was whether the offense con¬ 
sidered by itself or together with similar offenses committed 
by him, prior to December 9, 1952, was sufficient evidence 
of immoral character to warrant a denial of renewal of 
Appellant’s license to practice. 

In Hawker v. State of New York, 170 U. S. 189, 42 L. Ed. 
1002, the court said at page 196 of the official report 1 : 


“It is not open to doubt that the commission of 
crime, the violation of the penal laws of a state, 
has some relation to the question of character. It 



is not, as a rule, the good people who commit crime. 
When the legislature declares that whoever has 
violated the criminal laws of the state shall be 
deemed lacking in good moral character, it is not 
laying down an arbitrary or fanciful rule,—one 
having no relation to the subject-matter,—but is 
only appealing to a well-recognized fact of human 
experience; and, if it may make a violation of 
criminal law a test of bad character, what more ‘ 
conclusive evidence of the fact of such violation 
can there be than a conviction dulv had in one of 

90 

the courts of the state? The conviction is, as be¬ 
tween the state and the defendant, an adjudication 
of the fact. So, if the legislature enacts that one 
who has been convicted of crime shall no longer en¬ 
gage in the practice of medicine, it is simply ap¬ 
plying the doctrine of res judicata , and invoking 
the conclusive adjudication of the fact that the 
man has violated the criminal law, and is presump¬ 
tively, therefore, a man of such bad character as 
to render it unsafe to trust the lives and health 
of citizens to his care.” 

And Appellant can take no comfort in the fact that his 
convictions were for misdemeanors. In In re Paoli, 49 F. 
Supp. 128, the government opposed a petition for natural¬ 
ization on the ground of “lack of good moral character,” 
evidenced by the fact that petitioner was convicted on a 
plea of guilty of violation of the California Alcoholic Bev¬ 
erage Control Act. The Court said: 

“A man need not have been convicted of a fel¬ 
ony for the court to determine that he is not of 
good character. Citizenship was denied a peti¬ 
tioner for failure to support his infant children 
in Norway (In re Nosen, I). C., 49 F. 2d 817); and 
was denied in Application of Polivka, D. C., 30 F. 
Supp. 67, because petitioner’s wife had obtained a 
divorce from him on the ground of cruel and bar¬ 
barous treatment. Acts which would constitute 
only a misdemeanor may be sufficient to prevent 



21 


the applicant from establishing good character, 
such as maintaining a disorderly hotel. In re 
Kornstein, D. C., 268 F. 172. 

“In other words, while the conviction of a felony 
within the statutory period, standing alone, prac¬ 
tically removes the discretion of the court to find 
the applicant of good moral character, the court 
has discretion to find he is not of good moral char¬ 
acter by reason of acts or behavior for which he 
has never been arrested or prosecuted, if his con¬ 
duct falls short of that of the ‘average citizen of 
the community in which applicant resides.’ ” 

Inasmuch as the proceedings before the Board were not 
criminal, it was not required that every reasonable doubt, 
as in a purely criminal case, be resolved in favor of Ap¬ 
pellant. It is enough that the proceedings contained the 
elements of due process of law and that the decision of 
the Board was based upon substantial evidence. In this 
connection, it has been held that: , 

i 

“there is no distinction between refusing to grant 
a license and revoking one already granted; that 
each is an exercise of the police power and the ob¬ 
ject in each case is identical—to exclude an incom¬ 
petent or unworthy person from the practice of 
medicine. * * * ” State v. Medical Examiners, 34 
Minn. 387, 26 N. W. 123. 

Although this was not a revocation proceeding, what the 
Court said in Kemp v. Board of Medical Supervisors, 46 
App. D. C. 173, is particularly applicable. Said the Court 
at page 180: 

“The revocation of the license is in the nature of 
a remedial measure for the protection of the public, 
and not a penalty or forfeiture. The statute does 
not provide ipso facto that a physician convicted 
of a crime involving moral turpitude shall there- 
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by forfeit his right to continue in the practice of 
his profession. It merely makes that a cause of 
action for revocation of Ins license, and provides a 
tribunal and a remedy for the protection of society 
from being imposed upon by persons of immoral 
character practicing medicine. Instead of a statu¬ 
tory forfeiture, the whole matter is in the discre¬ 
tion and judgment of the board. If the board had 
refused to revoke appellant’s license, the public 
would have been without remedy. The action is 
to revoke a license, and not to enforce a penalty or 
forfeiture. State v. Schaeffer . 129 Wis. 459, 109 
X. W. 522.” 

From the foregoing, it seems clear that the finding of the 
Board that Appellant is a person of an immoral character 
was based upon evidence that was both competent and sub¬ 
stantial, and that its action in not renewing Appellant’s 
license was proper. 


CONCLUSION 

It is, therefore, submitted that the judgment of the Board 
that Appellant’s license to practice pharmacy should not be 
renewed was correct and, for this reason, should be 
affirmed. 


Vernon E. West, 

Corporation Counsel , D. C., 

Chester H. Gray, 

Principal Assistant Corporation 
Counsel, D. C., 

Harry L. Walker, 

Assistant Corporation Counsel, D. C., 
Hubert B. Pair, 

Assistant Corporation Counsel, D. C., 
Attorneys for Appellees, 

District Building, 

Washington 4, D. C. 
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APPENDIX FOR APPELLEES 


1 December 13, 1952 

Major Robert V. Murray 
Superintendent of Metropolitan 
Police Department 
Washington, D. C. 

Dear Major Murray: 

The Board of Pharmacy is interested in the case made 
against Isadore J. Hendelberg by your Narcotic Squad. 

It will be appreciated if you will have a copy of the 
Court record and other pertinent facts, transmitted to me. 

It is possible that the Board may wish to take action to¬ 
ward revocation of his license. 

Very truly yours, 

Harold C. Kinner, Secretary 
Board of Pharmacy of 
The District of Columbia 

HCK :eb 

2 GOVERNMENT OF THE DISTRICT OF COLUMBIA 

METROPOLITAN POLICE DEPARTMENT 

December 22, 1952 

Harold C. Kinner, Secretary, 

Board of Pharmacy of the D. C. 

301 Kennedy Street N. W. 

Washington, D. C. 


1 



Dear Dr. Kinner: 


Receipt is acknowledged of your letter of December 13, 
1952, requesting information in the case of Isadore J. Hen- 
delberg, charged by members of the Narcotic Squad. 

Copy of memorandum, prepared by Captain John B. 
Layton covering the facts in the case, is transmitted here¬ 
with for your information. 

Trusting this information will be of assistance to you, 
I am, 

Very truly yours, 

Robert V. Murray 

Robert V. Murray 
Chief of Police 

JBL/ces 

Enclosure 

3 December 22, 1952 

TO: Deputy Chief Clarence H. Lutz 

Commanding Morals Division 

FROM: Captain John B. Layton 

Commanding Narcotic Squad 

SUBJECT: Arrest and conviction of James Isadore 
Hendelberg, white, 1311 Underwood St. 
N. W., pharmacist at the Star Pharmacy, 
1027 17th St. N. W. 

On September 27, 1952, Private E. Gene Bliss, employed 
in an undercover capacity, went to the Star Pharmacy. 
After a short conversation with the pharmacist, Janies Isa- 


do re Hendelberg, he sold her six tablets which he said 
were more potent than “Bennies”, and instructed her not 
to take them oftener than one in four hours. He also sold 
her three benzedrine sulfate tablets. Laboratory analysis 
revealed the first tablets to be dexedrine sulfate. 

On October 8, 1952, Private Bliss returned to the Star 
Pharmacy. After a short conversation, she again pur¬ 
chased from James Hendelberg eleven benzedrine sulfate 
and six dexedrine sulfate tablets. On neither of these oc¬ 
casions did the pharmacist ask for nor was he offered a 
prescription for the barbiturates. However, on this second 
occasion, he did offer to call a doctor friend to see if he 
could get some demerol for Miss Bliss. 

On November 17, 1952, the defendant was arrested on a 
warrant charging violation of the Pharmacy Act. In court 
the charge was changed to violation of the Federal Food 
and Drug Act, Title 21, sec. 353 (a)—selling dangerous 
drugs without a doctor’s prescription. On December 9, 
1952, the defendant pleaded guilty to one count of this 
charge before Judge Andrew Howard in U. S. Branch of 
Municipal Court, and was fined $1000.00 or 60 days. 

John B. Layton 

Captain John B. Layton 
Commanding Narcotic Squad 

JBL/ces 

10 GOVERNMENT OF THE DISTRICT OF COLUMBIA 
METROPOLITAN POLICE DEPARTMENT 

January 26, 1953 j 

Harold C. Kinner, Secretary, 

Board of Pharmacy of the D. C. 

301 Kennedy Street N. W. 

Washington, D. C. 
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Dear Dr. Kinner: 

This will acknowledge your letter of January 17, 1953, 
requesting information concerning the record of violations 
for Isadore J. Hendelberg. 

I am enclosing herewith a copy of the report submitted 
by Captain John B. Layton. 

Trusting this information is what you desire, I am, 

Very truly yours, 

Clarence H. Lutz 

Clarence H. Lutz 
Deputy Chief 

Commanding Morals Division 

JBL/ces 

Enclosure 

11 January 26, 1953 

TO: Deputy Chief Clarence H. Lutz 

Commanding Morals Division 

SUBJECT: Request of Dr. Harold C. Kinner for infor¬ 
mation concerning the record of violations on 
Isadore J. Hendelberg, proprietor of the 
Star Pharmacy, 1027 17th Street N. W. 

This individual is identified in police department records 
as James Hendelberg, and James Isadore Hendelberg, 
male, white, police department identification number 106- 
388. A copy of his record of arrests as shown in the files 
of this department is attached. 


On August 18, 1942, the subject was arrested by Officer 
Ted Howell, Number 13 Precinct, on a warrant sworn to by 
Inspector Dan Driskell, Food Inspection Service, Health 
Department, charging him with violation of Health Regula¬ 
tions. He forfeited $25 collateral on this charge. 

On February 9,1943, subject was arrested by Officer U. J. 
Banks, Number 13 Precinct, on a warrant sworn to by In¬ 
spector J. Easton, Food Inspection Service, Health De¬ 
partment, charging him with violation of Health Regula¬ 
tions. 

On February 11, 1944, Hendelberg was arrested on a 
warrant sworn to by Inspector John D. Waldron, Food In¬ 
spection Service, Health Department, again charging viola¬ 
tion of Health Regulations. 

Records of the Health Department do not indicate which 
specific regulations were violated, or the locations where 
they occurred. Court records reflect that the violations oc¬ 
curred in the premises 900 U Street N. W., where Hendel¬ 
berg operated the Economy Drug Store. These records 
reflect that he was charged jointly with Phillip Rosen. In 
both cases the charge against Hendelberg was Nolle 
Prossed, and Rosen was fined $10 in the 1943 case, and $15 
in the 1944 case. 

On January 4, 1944, while operating the Economy Drug 
Store, 900 U Street N. W., Hendelberg sold a quantity of 
Lysol to Private J. D. Williams, an undercover officer 
under the direction of Detective Sergeant W. L. Taylor, of 
this command. Hendelberg failed to register the sale in 
the poison book as required by law, and forfeited $10 col¬ 
lateral on this charge in the D. C. Branch of Police Court. 

On March 11, 1947, while operating the Star Pharmacy, 
1027 17th Street N. W., Hendelberg was arrested and 
charged with assault by Officers B. F. Bean and F. A. Jor¬ 
dan, Number 5 Precinct, at 324 L Street S. E., on the com- 
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plaint of one Arenita Dean, female, colored, living at that 
address. The facts in this case indicate that Arenita Dean 
had advertised in a local paper for a situation as a domestic, 
and gave her home phone number. Hendelberg answered 
the advertisement, and called her by telephone. During this 
conversation, he allegedly told the complainant that he was 
an artist, and wanted her to pose for him. He told her he 
had a very passionate nature. The complainant notified 
the police, and the above named officers responded, taking 
up a secluded position in her home. About 2:25 P. M., 
March 11, 1947, they observed Hendelberg come to 
12 the house and overheard the conversation with the 
complainant, during which he asked her to go up 
stairs with him so that he could see her bust and body. The 
subject was placed under arrest at this time and was further 
accused by the complainant with having placed his hand 
on her body. Hendelberg was convicted on this charge, 
and sentenced to pay a fine of $50 or 60 days. 

On December 9,1952, Hendelberg was charged with viola¬ 
tions of the Federal Food and Drug Act by Detective Ser¬ 
geant Joseph A. Gabrys of this command. He pleaded 
guilty and was fined $1000. A report was prepared under 
date of January 9, 1953 in this case, and was forwarded to 
the Board of Pharmacy at the request of Dr. Kinner. 

Records of this department do not reveal any arrest of 
the subject, while operating a pharmacy in the vicinity of 
the Marine Barracks, 8th and Eye Streets S. E. Inquiry 
reveals that the Federal Food and Drug Administration 
has record of several violations of the Federal Food and 
Drug Act by this subject, which may include violations when 
he operated in the southeast section of the city. Inspector 
Raymond D. Chapman, assigned to the Washington area, 
Food and Drug Administration, was contacted by Detective 
Sergeant Gabrys, and advised that he would arrange to 
have a summary of reports on Hendelberg, as contained in 


rr 
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tlieir files, forwarded directly to the Board of Pharmacy 
from their Baltimore office. 

Respectfully submitted, 

John B. Layton 

Captain John B. Layton 
Commanding Narcotic Squad 

JBL/ces 

15 Bv Mr. Kinner: 

mt 

Q. You are Mr. Isadore J. Hendelberg and I. 
James Hendelberg? A. That is right. 

26 Mr. Bolotin: The Board has this record in front 
of them. I am merely appealing to the Board in two 

respects: One, the Board knows in its experience with 
human beings, and so does the police department and the 
Courts, a man might be a criminal one day and completely 
reform and in five or ten years be a recognized and well 
liked citizen, so in that respect the Board, especially since 
I think this is the first time that the applicant has been 
brought before the Board on any charge of any type—am 
I correct in that, Dr. Kinner? This is the first time the 
applicant has been before the Board? 

27 Mr. Kinner: I am not certain of that. I will have 
to take your word for it. He probably should have 

been called before the Board some years ago, but I don’t 
think he was. 

Mr. Bolotin: That is the point I am driving at. 

Mr. Kinner: The reason I am not sure is because it was 
before I was appointed to the Board, I think. 

Mr. Bolotin: How long have you been on the Board? 
Mr. Kinner: Ten years. 
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Mr. Bolotin: In other words, I have been practicing law 
here for some twenty-two years and I have handled a tre¬ 
mendous variety of cases and I know that you gentlemen, 
as ordinary laymen so far as the law is concerned, must 
know of cases where that is possible, where a person is en¬ 
titled to the benefit that at one time he might be a criminal 
and several years later he can reform. That happens every 
day. 

*••••••••• 

44 CAPTAIN JOHN LAYTON, 

a witness of lawful age, was duly sworn and, being ex¬ 
amined, testified as follows: 

#*###••#*# 

45 I do not feel that I am in the position as a police 
officer to offer very much to the Board but there ap¬ 
parently is not a corporation counsel attending this hear¬ 
ing, is there? 

Mr. Goldstein: No. 

Mr. Bolotin: You know the only purpose they are ad¬ 
mitted for is to test the credibility of the witness, is that 
right ? 

The Witness: That is right, but in this case the 

46 matter of a hearing before this Board, or any other 
licensing board, is a formal procedure. 

Mr. Bolotin: The only purpose it is admitted for is to 
test his credibility and also in this case, I think you will 
agree that we at no time tried to avoid the charge. We ad¬ 
mitted the charge and cooperated with the police depart¬ 
ment, is that correct? 

The Witness: I would say that is not a matter of co¬ 
operation. In other words, the viewpoint of the police de¬ 
partment is that this man violated the law. He was ar¬ 
rested and found guilty. 



When he appears in court, then it is a matter for him to 
determine whether he is going to ask for a trial and defend 
himself in court or whether he acknowledges his guilt and 
accepts the sentence of the court. 

Mr. Bolotin: But when Sergeant Gabrys walked into his 
store he did not lie. He admitted he made the sales. 

Captain Lavton: I wouldn’t answer, from our record, 
that he didn’t attempt to evade. He did not answer fully 
the questions. He did admit the sale, but I would say from 
our record that he did not admit all of the facts in the case. 
He didn’t admit them fully. 

* • • # * * • * # • 

i 

49 Excerpt from Minutes of a meeting of the Board of 
Pharmacy held January 28, 1953. 

* * * Following a hearing held in the case of Isadore J. 
Hendelberg, whose license the Board of Pharmacy has re¬ 
fused to renew, the defendent and his counsel were dis¬ 
missed, and the Board proceeded to discuss the evidence 
presented. In continuing to refuse renewal of the license, 
the following points were made the basis for such refusal. 
The facts revealed in the Police Iteport and admitted in 
testimony serve to demonstate that Mr. Hendelberg has 
committed immoral acts and in doing so has displayed an 
irresponsible regard of his legal, moral and ethical obliga¬ 
tions to the public. The Board therefore refused by unan¬ 
imous vote to renew the license. # * * 



